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Abstract: The present paper is based on the analysis of the 
adhesion of the Convention of the Hague of 2019 in the 
European Union system. An analysis of some important articles 
relating to what the convention will offer in the field of 
European procedural harmonization is one of the reference 
points of this article. Harmonization and integration of the 
European system are once again the main point of analysis 
through articles that come from the works of the Hague 


Conference. 
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harmonization of EU procedural law; civil and commercial 


decisions. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 2, 2023 ISSN:2732-9909 


57 


Introduction 
After a long period the time has come where the Hague 
Conference of 2019 (Chew, 2019; Liakopoulos, 2019; Brand, 
2020; He, 2020; Hu, 2020; Jueptner, 2020; Sun, Wu, 2020; 
Jang, 2021) through the Council decision of 12 July 2022 (n. 
2022/1206) (Del Olmo, 2022)! established that the European 
Union has acceded to the Convention on the recognition and 
enforcement of foreign judgments in civil and commercial 
matters which it was approved on 2 July 2019 during the 
twenty-second diplomatic session of the Hague Conference on 
Private International Law. 
We immediately observe that according to art. 3 of the Decision 
no. 2022/1206 adhesion was approved and formulated the 
declaration pursuant to ex art. 27, par. 1 of the Convention who 
was competent in a general way for all subjects that had to do 
with the conventional instrument. The Member States are not 
required to sign, ratify, accept or approve the Convention, i.e. a 
more complicated procedural process is not required but only 
the final obligation to accede with the exception of Denmark. 
Denmark according to art. 1 and 2 of the Protocol no. 22 which 
was annexed to TEU and TFEU does not participate in related 
measures having to do with judicial cooperation in civil matters. 
1Council Decision (EU) 2022/1206 of 12 July 2022 concerning the accession of 
the European Union to the Convention on the Recognition and Enforcement of 


Foreign Judgments in Civil or Commercial Matters, ST/13494/2021/INIT, OJ L 187, 
14.7.2022, p. 1-3. 
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As far as the convention is concerned, it is a multilateral 
instrument where, through a system of uniform rules relating to 
the circulation of foreign decisions, it has set and has taken into 
consideration the objective of facilitating access to justice in not 
only European but in global terms and as a consequence of 


increasing international trade and investment. 


The objectives of the accession of the Hague Convention in 
EU 

The “fast” procedure followed for the adoption of the 
Convention of the Hague of 2019 in the European context has 
not only a legal nature but also a political, economic and 
strategic one. 

Only the fact that since 1st September 2023 the Convention has 
now linked 26 from 84 members of the Conference of the Hague 
is first of all a political and then a legal success. It is reasonable 
to hypothesize that this accession involves a certain increase in 
trade and relations with the Union itself and with some points of 
discussion in the United Kingdom and the United States. 

One of its first objectives is the improvement, predictability and 
certainty of international civil and commercial proceedings in 
relation to costs and reduction of their duration, representing 
therefore an element of progress for European commercial 


operations especially as regards small and medium-sized 
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enterprises which actually up now the expense and time for 
cross-border proceedings and international arbitration were an 
argument for no access to justice. 

The recognition and enforcement of foreign judgments allows 
national courts to verify the aforementioned decisions thus 
disposing of national justice but also contributing to the 
harmonization of foreign legal systems especially of continental 
justice which are not in conflict with the fundamental principles 
of Union law and above all to cardinal principles that in reality 
we also find in other legal systems such as that of a fair trial, of 
the impartial judge, of reasonable duration of the trial, the right 


to justice, the right to defense, etc. 


(Follows). Circulation of sentences and relations with third 
states 
The “speed” of adoption by the EU is not so immature given 
that the work has now been done for years, from the period of 
Regulation n. 44/2001, Brussels I applicable ratione temporis 
and the Regulation (EU) n. 1215/2012 of the European 
Parliament and the Council of the 12 December 2012 (Puljko, 
2015; K6hler, 2017; Beaumont, Danov, Trimmings, Yiiksel, 
2017; Liakopoulos, 2018)? which concerns jurisdiction, 
2Regulation (EU) No 1215/2012 of the European Parliament and of the Council 
of 12 December 2012 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters, entry in force from 10 January 2015. See 


in argument the next cases from the CJEU: C-368/16, Assnes Havn v. Navigatos 
Management (UK) limited of 13 July 2017, ECLI:EU:C:2017:546; C-341/16, 
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recognition and execution of decisions in civil and commercial 
matters. A system in continuous evolution and development 
which is based on mutual trust and recognition between the 
Member States according to the objectives of the single market, 
the area of freedom, security and justice. 

An important shortcoming was the non-application for the 
recognition and enforcement of decisions pronounced in third 
countries and/or their relative circulation where from the point 
of evolution of private international law the legal framework 


referred to appears fragmented, full of gaps and doubts. But is it 


Hanssen Beleggingen v. Tanja Prast-Knippin of 5 October 2017, 
ECLI-EU:C:2017:738; C-230/15, Brite Strike Techonologies v. Strike Strike 
Tecnologies SA of 13 July 2016, ECLI:EU:C:2016:560; C-350/14, Lazar v. Allianz 
SpA of 10 December 2015, ECLI:EU:C.2015:802; C-536/13, Gazprom v. Lietuvos 
Respublika of 4 December 2014, ECLI:EU:C:2014:316; C-70/15, Emmanuel Lebek 
v. Janusz Domino of 7 July 2016, ECLI:EU:C:2016:524; C-12/15, Universal Music 
International Holding BV v. Michael Tetreault Shilling of 16 June 2016, 
ECLI:EU:C:2016:449; C-605/14, Virpi Kom v. Pekka Komu and Jelena Komu of 17 
December 2015, ECLI:EU:C:2015:833; C-438/12, Irmengard Weber v. Mecthilde 
Weber of 3 April 2014, ECLI:EU:C:2014:212, all the just cited cases published in the 
electronic Reports of the cases. In particular in this ultimate case the Court has 
declared that: “(...) Since the “jurisdiction of the Court first seized (could not be) be 
formally established (...) the Advocate General confirmed (...) that there was no lis 
pendens in operation in this case and proceedings in the Court second seized need not 
be stayed. He relied on dicta (...) to justify that it was inappropriate for it to stay 
proceedings pending before it (...) the justification for the “reliable assessment“ this 
was premised on the fact that the Court first seized did not have jurisdiction and could 
not therefore either determine the question of lis pendens nor issue a judgment 
capable of recognition under Articles 35(1) and 45(1) (...)”. We continue with the next 
cases: C-218/02, Lokman Emrek v. Vlado Sabranovic of 17 October 2013, 
ECLI:EU:C:2013:62, I-01241; C-190/11, Daniela Miihlleitner v. Ahmad Yusufi of 6 
September 2012, ECLI:EU:C:2012:542; C-421/20, Acacia of 28 October 2021, 
ECLI:EU:C:2021:886; C-265/21, AB and AB-CD of 16 June = 2022; 
ECLI:EU:C:2022:475; C-452/18, Ibercaja Banco of 30 January 2020, 
ECLI-EU:C:2020:61; C-641/18, Rina of 14 January 2020, ECLI:EU:C:2020:3; C- 
433/19, Ellmes Property Series of 18 June 2020, ECLI:EU:C:2020:482; C-581/20, 
TOTO of 9 September 2021, ECLI:EU:C:2021:726, all the above cases are published 
in the electronic Reports of the cases. 
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so? 

According to Art. 3, par. 2 TFEU the Union (Boutayeb, 2020; 
Frenz, 2021; Martucci, 2021; Amtenbrink, Vedder, 2021) has 
the exclusive competence to conclude international agreements 
to an extent that affects common EU rules modifying their 
scope. The attribution of competence for matters relating to the 
recognition and enforcement of foreign decisions in civil and 
commercial matters is established by Art. 81, par. 2, lit. a) 
TFEU and according to the accession of Regulation Bruxelles 
Ibis (Amtenbrink, Vedder, 2021). The Union has external and 
exclusive competence which complies with opinion no. 1/03 of 
Court of Justice of the European Union (Chamon, 2022)’ and 
with regard to the evaluation of the conclusion of the 
Convention concerning the jurisdiction, recognition and 
enforcement of judgments in civil and commercial matters 
between the states parties and the European Economic Area and 
Switzerland the Convention of Lugano of 2007. According to 
the Decision n. 2014/887/EU of the Council of 4 December 
2014 (Ahmed,, Beaumont, 2017)* was ratified by the EU on 11 
June 2015 the Convention of Lugano together with the 
Convention of the Hague of 30 June 2005 on choice agreements 
of the forum thus constituting a reference regulatory framework 


3ECLI:EU:C:2006:81, I-01145. 


42014/887/EU: Council Decision of 4 December 2014 on the approval, on behalf 
of the European Union, of the Hague Convention of 30 June 2005 on Choice of Court 
Agreements, OJ L 353, 10.12.2014, p. 5-8. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 2, 2023 ISSN:2732-9909 


62 


for the circulation of foreign decisions applicable in relations 
with third countries. The Convention of 2005 being of dual 
classification on one side of the rules on jurisdictional 
competence and on the other side of the circulation of sentences, 
it is characterized by a narrow and rigorous scope of application. 
Already the same discipline with international cases with an 
exclusive choice of court agreement that are concluded in civil 
and commercial matters, was not at the time suitable for filling 
the regulatory gaps that respect the lack of a tool with a 
universal vocation for the matter under investigation. 

The entrusting of recourse to arbitral proceedings and decisions 
in relation to the circulation guaranteed by the 1958 New York 
Convention (Born, 2020) also remains under discussion (Born, 
2020) where the companies involved and European citizens who 
want to act in justice for the recognition or the execution of 
favorable judgments in third countries will necessarily have to 
resort to the application of the different national laws on the 
subject and to the norms of bilateral treaties. Therefore, the fact 
that it concerns third countries involved in a dispute and without 
the other state be party to a bilateral treaty remains negative. 

The brief process just referred to allows us to talk about the 
opportunity that opens up within the EU in relation to the 
adoption of the Conference of the Hague 2019. One of the 


recent objectives is the adoption of a treaty with a universal 
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vocation that encompasses both a single and relevant discipline 
for the recognition and execution of foreign sentences both of 
uniform rules that respect the criteria of international 
jurisdiction. Thus the adoption of this Convention of 2019 is 
twofold and is definitively negative as regards the lack of 
agreement between the Member States and the United States 
regarding the criteria for the attribution of international 
competence, deeming shared the overcoming of the forums 
which are considered reciprocal during the first years of the 
conference negotiations. 

Already the adoption of the Convention of 2005 by the Union is 
a determining element for the resumption of the initial project, 
i.e. the negotiation of a multilateral agreement which does not 
directly affect the criteria of competence but disciplines, we can 
say the recognition and execution of foreign judgments in civil 
and commercial matters (Van Loon, 2019). 

It is true and also normal that the Convention of 2005 paved the 
way for the adoption of the Convention of 2019 by finding 
confirmation of the content in the preamble and of the need for 
judicial cooperation that reinforces the uniform nature and the 
continuous evolution and harmonization of private international 
law and of the EU (Liakopoulos, 2019b). One can speak of a 
principle of complementarity between multilateral agreements 


which does not necessarily imply the identity of the respective 
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fields of application which are partially different but has led to 
the exclusion of the field of application of the Convention of 
2019 in relation to decisions deriving from disputes which are 


based on choice agreements exclusive to one's jurisdiction. 


Ratione materiae of the Convention of Hague of 2019 
Reading and trying to carefully analyze the Convention of the 
Hague 2019, we can say that the judgments of the preamble 
show the relative easiness of the circulation of decisions. The 
main idea was to promote the development of transnational 
relations between private individuals, i.e. to facilitate the rights 
that belong to the decision that comes from a country and where 
this is necessary. Thus decisions are projected outside the 
country of origin without excessive limitations and under 
conditions of a homogeneous nature. Thus a command from the 
judge is implemented, as a typical element in the case of a 
sentence to ask for the forced execution of the command of the 
country in which the debtor has assets that can be attacked to 
oppose the res judicata and essentially claiming to reopen in a 
country a dispute already resolved in another country 
permanently. 

The convention of the Hague of 2019 deals with the decisions of 
a judicial activity of cognition and those excluded from interim 


measures by making the authorities of another Contracting State 
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in civil or commercial matters assimilated to the decisions, the 
expenditure of the related executive effects, judicial settlements 
and the conditions provided for this purpose. 

Indeed, the Convention does not clearly indicate how civil and 
commercial adjectives are to be interpreted or understood. It 
only clarifies that measures in tax, customs and administrative 
matters go beyond its material sphere. It is normal that, as 
emerges from the text, the aforesaid expressions have a 
technical-legal nature used by the Convention and must be 
reconstructed independently and not with a reference to a 
particular national legal system. Already art. 20 imposes to 
interpret the Convention taking into account its international 
character and the need to promote a uniform application. 

The material application of the Convention is limited by the 
pronouncements made by state authorities and is of private law 
inspiration. The arbitration explicated by art art. 2, par. 3 is 
excluded and the affirmation of art. 2, par. 5 of the Convention 
does not affect the privileges and immunities of states and 
international organizations. Surely the public nature of the cases 
in which privileges and immunities exist place the relative 
sentences outside the confines of the uniform regime and the 
choice already established by the draft work and before the 
decisions of the definitive work appeared more than appropriate. 


Art. 2, par. 2 provides a long list of excluded subjects and 
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therefore it is understood that the Convention does not 
classically include civil and commercial matters. The list reflects 
the interests that deal with decisions such as in matters of status 
and capacity as well as of probate decisions and family matters. 
The exclusion of such decisions from the scope of the 
Convention shows the widespread perception of the need for the 
elaboration of an acknowledgment of decisions concerning 
special sectors and rules that are appropriate to the material 
values at stake. The judgments concern first of all the circulation 
of decisions relating to private relationships of a patrimonial 
nature and those that are of a contractual, non-contractual or real 
nature. 

Even in this case the applicability is limited. As far as 
bankruptcy is concerned, it is widely understood given that 
decisions that have to do with the validity and dissolution of 
legal persons, entities and those concerning registrations and 
transcriptions in public registers are excluded from the uniform 
regime. Given that the partial object of these particular 
contractual instruments has to do with special rules on 
recognition, decisions relating to the transport of goods and 
passengers, those relating to marine pollution and those relating 
to liability for nuclear accidents are excluded. 

As expected, the figure of intellectual property also remains 


excluded (He, 2020). The inclusion of decisions in the sphere of 
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the judgments formed a large subject of discussion up to the 
final stage of the negotiation and as it appeared to the 
unavailability of the states opposed to the inclusion of any type 
of compromise solution. As far as competition is concerned, a 
small number of states have not prevented the acceptance of a 
solution that has been included in Art. 2, par. 1, lit. p) of the 
Convention and applies to decisions relating to a list of matters 
having to do with antitrust law and provided that these are 
decisions originating from the country in which there are 
products having to do with conduct and related effects. 

The greatest difficulties are encountered in preventing solutions 
that are widely shared in relation to the delimitation of the 
material sphere of the agreement and which are reflected in art. 
18. Again, states with a greater interest in not applying the 
Convention to a particular circle of civil or commercial matters 
may issue a declaration to that effect thus ensuring that its scope 
is wider than necessary. In our opinion, the declaration is like a 
reservation that allows the declaring state the obligation to apply 
the Convention to decisions included in the indicated matter and 
exempts other states from dealing with decisions on the matter 
coming from the declaring state. 

Within this context, the Convention clarifies through art. 8 the 
purposes of the treaty regime, i.e. the decisions that pronounce 


on a subject that includes the scope of application of the 
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Convention and of those unrelated to it. Art. 8, par. 1 establishes 
that the head of decisions has been ruled in a matter excluded 
the convention and is thus without effect. 

According to art. 8, par. 2, the contracting states may deny the 
recognition and per se the execution of the Convention when 
this is based on a decision concerning an excluded matter. Thus 
a final text was decided which reflects the concerns expressed 
by the states which bring the decisions relating to some sensitive 
matters under the convention, or perhaps under the regulations 
of national law especially in the sector of intellectual property 
and defamation. The exclusions decided according to art. 2 are 
more intense and strengthened. The relative compromise 
envisaged is in the final phase of the negotiation with the aim of 
ensuring the recognition of decisions based on a ruling relating 
to an excluded matter as provided for in Art. 8, par. 3 of the 
Convention of 2005, thus speaking of a coagulation of the 
consent of the states involved in the negotiations. 

In fact, art. 2 restricts the scope of the judgments with respect to 
the Convention of 2005. Unlike that on choice of court 
agreements, the Convention does not apply to decisions 
rendered in defamation disputes as well as in the field of 
intellectual property (letter k) and m)) (Garcimartin, Saumier, 
2020). 

By identifying through the application of judgments the one 
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traced in its essential terms, the provision of art.18 is completed, 
seeing that a contracting party has a strong interest in not 
enforcing the Convention and especially of a particular matter 
thereby effectively effecting no more than is necessary. This 
path facilitates ratification by several countries and must be 
balanced with the interests of other states and with the 
fundamental objectives of the Convention. The declaration 
excludes a matter from the scope of application and in particular 
responds to the requirement of the scope of the final declaration 
respecting the principle of proportionality (Garcimartin, 
Saumier, 2020). The Union will not apply the judgments 
regarding the non-residential lease contracts of immovable 
property located in the European territory. This choice was 
adopted given the possible contrast between the Convention and 
the provisions according to the attribution of jurisdiction and the 
Brussels Ibis Regulation given that it attributes exclusive 
jurisdiction to the courts of the Member State in which the asset 
is located. 

It is understood that by now the final objective of the 
Convention is its application to a vast multiplicity of civil 
relations of a property, contractual and not nature, very different 
from that of 2005 which is addressed to relations between 
companies. The judgments do not affect the regulatory 


framework relating to the circulation of foreign judgments in 
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civil and commercial matters of the Union and/or the Brussels 
IBis Regulation. Already Art. 23, par. 3 establishes that in 
relation to the member countries which have a regional and 
economic organization which are members as Contracting 
Parties, the Convention must not prejudice the application of the 
provisions of this organization which is adopted previously or 
subsequently and in contrast with art. 6 to the conventional 


instrument (Garcimartin, Saumier, 2020). 


The elements for the recognition and execution of sentences 

With regard to the recognition and enforcement of sentences, a 
simple agreement is needed which imposes a direct attribution 
of international jurisdiction exclusively on the subject and 
without provisions. According to a setting by art. 5 the 
conditions are included by the jurisdiction filters and to the 
extent that they contain provisions on the criteria of jurisdiction 
of an indirect nature where the judge of the state of origin of the 
decision provides for the relative existence of one of the 
indicated requirements which entails the possibility for the 
decision to be recognized and performed in a state other than the 
origin state. The multiplicity, variety and different inspiration of 
the fundamental principles of the exercise of jurisdiction in each 
state they could have discouraged an inserted list of uniform 


criteria on indirect jurisdiction and/or hinder the identification of 
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common principles. Thus one thinks of the role of the (non) 
conveniens forum, unknown to-or even prohibited in-many legal 
systems, as well as the obligation to submit a counterclaim, not 
to mention also the forfeiture of the action, which is also not 
common at a global level. 

Art. 4, par. 2 includes an absolute denial of recognition taking 
into account the reconsideration of the sentence. The 
requirements include the general connecting factors which are 
well known from the European tradition including habitual 
residence and principal place of business by the state of origin 
where the decision concerns the activities of an enterprise; the 
presence of an agency or of a different place of business to the 
defendant in the state of origin; the presence of a branch; the 
place and the execution of the obligation inferred in court as 
established by the agreements of the parties involved as well as 
the lack of the provision of the law applicable to the contract; 
the place where the property is located for decisions on disputes 
relating to lease contracts and the forum rei sitae for real rights. 
According to the relative discretion left to the requested judge, 
the provision of art. 5, par. 1, lit. g) with regard to the exception 
of the requirement of the state of the place of fulfillment of 
contractual obligations and if the defendant's activity is inferred 
in agreement and does not manifestly present any intentional 


and substantial connection with that state. Negotiations as 
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envisaged by art. 5 of the Convention give rise to a specific 
series of criteria which leads the judgments of the states required 
to elaborate a restrictive interpretation of the same in any way 
(Bonomi, Marttiotini, 2019). Independently of the jurisdiction 
criteria used in the state of origin, the verification of the 
existence of the requirements established by the Convention will 
be the task of the judges. A limiting approach is required by the 
former art. 5, par. 1, lit. j) which refers to decisions relating to 
non-contractual obligations arising from death, damage or loss 
of property, bodily injury, excluding the part of non-contractual 
obligations. 

The relevant criterion includes the decision that is recognized if 
the act or omission was carried out in the state of origin and 
does not take into consideration the place where the damage 
actually occurred. Thus the damaged party, despite being 
affected by an event in a particular country, identifies the 
jurisdiction of the place where the unlawful conduct was 
committed. The reference to the consent given by the defendant 
in relation to the requested recognition of the decision is 
peculiar. According to Art. 5, letter. e) and f) the relevant 
judgment is expected to circulate if the defendant has expressly 
consented to the jurisdiction of the court of origin and defended 
himself on the merits and has not contested the jurisdiction of 


the court under the national law unless the exception is clear of 
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incompetence that would not have been accepted. 

According to Art. 5, par. 2 the criterion of consent is requested 
in the cases of execution and recognition requiring the consumer 
and the worker respectively the consumption and work 
contracts. The application of the criteria relating to contractual 
obligations and agreements for the choice of non-exclusive 
forum is excluded, as well as to the consent referred to in lett. e) 
of art. 5 that has to do directly and before the judge. 

On the issue of jurisdictional filters we also recall art. 6 relating 
to the sentences concerning real rights on immovable property. 
Remaining stable in art. 5 as a rule of exclusive indirect 
jurisdiction and in force where the sentences are effective and 
subtracted from art. 5 come from the state of situs rei. Thus, the 
sentences in question are so effective only if they come from the 
situs rei. This type of content of the sentences satisfies the 
conditions which require their own states to refrain from 
recognizing a provision that does not come from a country 
designated by the jurisdictional filter. In collaboration with art. 
15 which recognizes the freedom of the contracting states to 
give the relative effect to the internal rules of the sentences that 
do not integrate the conventional requirements, the pre- 
established requirements do exist and fall within Art. 6 of the 
Convention. 


Finally we can say that the convention itself distinguishes 


Yearbook of European Union and Comparative Law-YEUCL, vol. 2, 2023 ISSN:2732-9909 


74 


between sentences of acceptance and rejection. In the first case 
the counterclaim derives from the same facts or from the same 
relationship lato sensu given that the main claim in the absence 
of a common derivation allows the sentence to be circulated 
even if other requirements are met such as for example the 
habitual residence of the main plaintiff in the state of origin. 
Thus the close connection between two applications is not 
required in the event of a rejection sentence because the 
sentence is not susceptible to circulation and thanks to the 
requirement in question and if the applicant was obliged to file 


the counterclaim in order not to run into various preclusions. 


The reasons impeding the movement of the sentence 

The circulation of the sentence does not have an autonomous 
character but must respect some requisite elements and avoid 
impeding conditions. The positive requisites correspond to the 
jurisdictional filters and as a defect the positive requisites are 
equivalent to the non-condition impeding the recognition 
implicitly. Any assessment on the susceptibility of the sentence 
circulates and requests that the assessment of the convention be 
applicable according to Art. 4, par. 2 in an atmosphere of 
investigation and outside the prohibition of review of the merits. 
The convention requires that the sentence must be capable of 
producing res judicata effects and, where recognition is 


required, the relative enforceability together with the conditions 
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that must be ascertained and based on the law of the state of 
origin (art. 4). 

According to art. 17 states offer to judges the relevant 
declaration and the option to refuse entry if the parties to the 
dispute are residents of the requested state and present to any 
other element of the dispute that is different from the 
localization of origin links only with that state. 

The impediments included in art. 7 justify the check on the 
regularity of the institution and the execution of the original 
procedure in relation to the compatibility with the public order 
of the requested state, on the prohibition of defrauding the law, 
on the observance of the agreements of extension of jurisdiction 
and the compatibility of the sentence with sentences pronounced 
between the same parties in the requested state or with previous 
judgments rendered on the same dispute pronounced elsewhere 
but susceptible to recognition in the requested state, on lis 
pendens and in close connection with the dispute. Thus we can 
say that recognition or enforcement is denied even in the event 
that the initiating act of the dispute has not been served on the 
defendant and in good time, thus giving space to present one's 
defence, except that, when permitted by the system of the state 
of origin, the same has appeared in court and without contesting 
the irregularity of the notification. Of course, the same 


consequence applies: 


“(...) even if the service on the defendant in the requested country has been 
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carried out in a manner incompatible with the fundamental principles in force 
regarding the service of documents in that legal system (...)” (Meier, 2020). 


Finally, another impediment is provided by Art. 7, par. 1, lit. d) 
and is represented by the violation of an extension agreement 
according to the jurisdiction of the judge of the state of origin or 
of a clause of a deed of incorporation of a trust, which, 
consequently, has exercised its jurisdiction in an exorbitant way 
(Garcimartin, Saumier, 2020). 

A type of partial circulation of the sentence, when the 
application for recognition has to do with a part of the sentence, 
refers to art. 9 when the sentence partially recognizes its effects 
and having regard to the recognition requirements and impeding 
conditions. According to art. 10 the decisions condemning 
exemplary or punitive damages can be partially recognized only 
in the case of the strictly compensatory portion. 

Art. 13 allows a referral to the requested state when it concerns 
the exequatur recognition procedure or registration for 
enforcement and providing that the judge acts quickly. The will 
to guarantee a minimum degree of uniformity emerges and to 
the extent that art. 12 provides for the burden for the party 
requesting recognition to present a series of documents. Within 
this context, the Recommended Form of confirmation of the 
issuance and content of a decision is also presented, which is 
issued by the judge of origin and for the purpose of recognition 


and enforcement. 
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Concluding remarks 

From the preceding paragraphs it is clear that there is a large 
area of predictability and legal certainty. The accession of the 
Convention to the EU constitutes a test to examine the limits of 
a wider cooperation in the civil judicial sector which strengthens 
the European legal tradition. The results of the Convention will 
be presenting in the coming years as a valid and new regulatory 
tool for the circulation of decisions also within the Great Britain” 
The margin of appreciation and proportionality leaves the states 
the possibility to make statements regarding the application in 
objective and subjective terms since the Convention will 
compromise the ambiguous results and perhaps undermine the 
uniformity of application according to the Conventional 
framework. Articles 18, 29 par. 2 and 3 allow a country to 
prevent the production of the effects of the Convention against 
another state based only on a simple notification when 
depositing its instrument or after 12 months following the 
ratification of that other state. It is reasonable to expect the 
instruments used with caution and in light of the political and 
diplomatic consequences that relations between the two 
countries involved entail. The mere eventuality of exercising a 
differentiated cooperation between the states emerge even if the 
~ ipSee the Communication from the Commission to the European Parliament and 


the Council Assessment on the application of the United Kingdom of Great Britain 
and Northern Ireland to accede to the 2007 Lugano Convention, COM/2021/222 final. 
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Convention has as its purpose the creation of a uniform 
framework. 

The state conduct especially of these states where the judges’ 
own work will be definitive to establish the judgments 
represents the terminus of the original project launched in the 
context of the conference of the Hague and as an intermediate 
step towards the adoption of a uniform instrument, with final 
and harmonized results and able to guarantee greater legal 
protection in the civil and commercial sector in the global 
market. Of course, the EU also has a role of primacy, definitive 
and with greater substance in its final decisions in the sectors in 
question. 

The slowness of the institutions in taking advantage of the 
openings of the Lisbon Treaty, also for the purpose of 
guaranteeing better protection of fundamental procedural rights, 
as well as the result of the delicate moment of turbulence-or 
open crisis-that the Union has experienced in these recent years 
noting with the apex the pandemic crisis, is in part 
disheartening. The harmonization of national procedural systems 
require as a necessary element a further development of the 
freedom of circulation of foreign sentences and measures for a 
greater purpose the completion of the common market and the 


benefit of the political will that is formed in questions relating to 


Yearbook of European Union and Comparative Law-YEUCL, vol. 2, 2023 ISSN:2732-9909 


79 


the functioning of the internal market and to the strengthening of 
the protection of fundamental procedural rights to reduce the 
various differences in judicial treatment in the different Member 
States. This balancing act between the various components has 
been postponed for too long in favor of “security”, “justice”, and 
to the partial detriment of strengthening the protection of the 
fundamental rights of European citizens (Liakopoulos, 2019b) 
The evolution of civil procedural harmonization within the 
Union has by now followed a more “extensive/inclusive” and 
not so much “qualitative” path, given that the new provisions, 
including also the accession of the Convention of Hague of 2019 
expands the spectrum of regulated matters by trying to achieve a 
degree of legislative approximation, in procedural matters, a 
significantly higher and more “systematic” or “structural” sector 
that respects that obtained in other fields with the pre-Lisbon 
measures. 

We are witnessing a continuous process in favor of the 
harmonization and approximation action in procedural matters 
which has drawn its driving force from the need for Union law 
to affect the procedural autonomy of the Member States by 
guaranteeing both the effectiveness of the Union law and the 
achievement-through the procedural means-of the objectives set 
by the Treaties. Supporters of this process of harmonization 


remain the principles of equivalence and effectiveness, as well 
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as the legislative acts concerning this area which transpires with 
a certain clarity the instrumental nature of the common 
principles and norms which are contained in this regard of the 
need to ensure the useful effect (Liakopoulos, 2020a; 
Liakopoulos, 2020b) of provisions of substantive law, i.e. the 
completion or better functioning of the internal market. 

Why did the EU agree to join the Convention of the Hague of 
2019? Perhaps because the effectiveness of the national legal 
remedies that protect the positions guaranteed by the legislation 
of the EU pose as a requirement that the legal system of the EU 
can actually produce its effects in the society it seeks to regulate. 
The dualistic executive/operative setting of the constitutional 
system of the Union entrusts the protection of subjective 
positions in the law of the EU and to the procedural guarantee 
instruments that are effective and in fact find a wide and 
concrete circle of the implementation objectives they pursue. 
The link between effectiveness and substantive and procedural 
law of the EU allows the attraction of procedural matters within 
the competence of the Union as well as the guarantee system of 
the CJEU. This link of interdependence between the 
effectiveness of national judicial protection and of the 
substantive law of the EU is presented as the completion of the 


better functioning of the internal market which has legitimized 
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the jurisprudential and regulatory intervention of the procedural 
matter by shaping a profound model and a methodology scale 
harmonization. The sectoral approach of the procedural matter is 
a boundary to cross-border disputes and in specific fields such 
as competition and consumer protection, a consequence of the 
consideration of the harmonization and approximation of aspects 
of the process relating to its effectiveness rather than its 
correspondence to the principles of the fair trial. 

The Convention of the Hague of 2019 is a piece of the 
procedural harmonization scale that has an ancillary character 
above all to the functioning of the internal market. It manifests 
itself as a by-product that helps the impact of the law of the 
Union on national procedural systems and guarantees the 
achievement of the objectives set by the treaties without a 
uniform claim to the judicial protection guaranteed to 
individuals by defining the minimum standards for the 
protection of fundamental procedural rights. The harmonization 
action focused on the ability of the process to give what is 
correct, as a holder of the subjective situation of Union law as a 
law that bridges the crisis of cooperation by leaving out part of 
the legislation relating to fair trial and just remittance to 


individual national laws. According to the opinion of the CJEU: 
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“(...) the opportunity to introduce specific rules as regards some novel 
questions for the extent of harm, which relate specifically to violations of 
anti-trust legislation. A most prominent example is the question whether the 
liability of the cartel members should extend to the harm caused by the 
inflated pricing of non-cartel members as a reaction to the distortion of 
competition in the market due to the cartel (known as “umbrella effects” or 
“umbrella pricing” (...) the coordination of private and public enforcement of 
competition rules. The specific rules relating to the restriction of access to 
documents which have been submitted to the competition authorities under 
leniency applications, confirm the importance which continues to be 
attributed at European level on the public enforcement of competition law, 
and in particular on the unveiling of cartels through leniency programs, at 
least where these are successful. In this respect, it will be interesting to see 


296 


how they will be applied (...)’”’. 
Overall, we can say that a definitive stage has opened to talk 


about unification at a global level and above all in the European 
exhibition which has remained faithful to the Brussels Ibis 
model for years, as the greatest representative of the level of 
integration on a global scale. The rapprochement between 


“ 


various legal systems and moreover the continuous “war” or 


“unification” between the United States and the European 
Union, between civil and common law now approaches a 
determined result of the jurisdiction which remains anchored to 
the sovereignty of each individual state. The future also in this 


case will show both the problems that still exist and will exist 


6CJEU, C-557/12, Kone AG of 5 June 2014, ECLI:EU:C:2014:1317, published in 
the electronic Reports of the cases, par. 34: “(...) consequently, the victim of umbrella 
pricing may obtain compensation for the loss caused by the members of a cartel, even 
if it did not have contractual links with them, where it is established that the cartel at 
issue was, in the circumstances of the case and, in particular, the specific aspects of 
the relevant market, liable to have the effect of umbrella pricing being applied by third 
parties acting independently, and that those circumstances and specific aspects could 
not be ignored by the members of that cartel. It is for the referring court to determine 
whether those conditions are satisfied (...)”. 
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but also the basis for recognition and enforcement in civil and 
commercial matters as above all legal and why not also of 
political satisfaction of the actors on the global scene, as a useful 
tool to the circulation of decisions and as a triumph of European 


civil justice to a global future too. 
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